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RECENT CASE COMMENTS
EVIDENCE - INCOUPETENCY OF WITNESSES - TImtE OF 0n-
JECTION. - In a suit for the wrongful death of the plaintiff's
decedent, the defendants were permitted to testify as to the circum-
stances and as to the conduct of the plaintiff's decedent at the time
of the accident. The plaintiff raises the question of the incom-
petency of these witnesses for the first time on writ of error. Held,
that although these witnesses were incompetent, the question of
their incompetency could not be raised for the first time in the ap-
pellate court but that the objection must first be raised and passed
upon in the trial court. Willhide v. Biggs.'
The principal case is primarily noteworthy because it express-
ly overrules a long line of West Virginia decisions which have
been unquestioned law in West Virginia since 1872,2 holding that
objection to the competency of a witness might be made for the first
time on appeal. This rule was laid down first in the case of Mid-
dlet on's Ex'r v. 1White," in which case the court cited as authority
Beverley v. Brook4 and Fant v. Miller, both Virginia decisions.
The rule was stated next in Hill v. Proctor,0 wherein the court based
its decision upon Fant v. Miller alone, completely ignoring or
overlooking their former decision. The West Virginia court
continued to follow this rule' until the principal cas6, while
the Virginia court has refused to follow it since 1880,8 having then
Sherman, 12 F. Supp. 297 (1935). Contra: Dallas Joint Stock Land Bank v.
Davis, 83 F. (2d) 322 (C. C. A. 5th, 1936); Schauer v. Producers Wool &
Mohair Co., 86 F. (2d) 576 (C. C. A. 5th, 1936); In re Slaughter, 12 F. Supp.
206 (1935); In re Reichert, 13 F. Supp. 1 (1936); In re Cole, 13 F. Supp. 283
(1936) ; In re Bennett, 13 F. Supp. 353 (1936); In re Chilton, 16 F. Supp. 14
(1936). Cf.: In re Paul, 13 F. Supp. 645 (1936); In ro Slaughter, 13 F.
Supp. 893 (1935) ; In re Shonkwiler, 17 F. Supp. 697 (1935).
:L Wright v. Vinton Branch of the Mountain Trust Co. of Roanoke, Ira., 57
S. Ct. 556 (1937).
12 Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555, 55 S. Ct.
834 (1935).
1 188 S. E. 876 (W. Va. 1936).
2 Middleton's Ex'r v. White, 5 V. Va. 572 (1872).
3 Id.
4 2 Leigh 425 (Va. 1830).
"17 Gratt. 187 (Va. 1867).
6 10 W. Va. 59 (1877).
7 Rose & Co. v. Brown, 11 W. Va. 122 (1877) ; Martin v. Smith, 25 W. Va.
579, 587 (1885); Kimmel v. Shroyer, 28 W. Va. 505 (1886); Vanscoy v.
Stinchcomb, 29 W. Va. 263, 11 S. E. 927 (1886) ; Long v. Perine, 41 W. Va.
314, 23 S. E. 611 (1895); Woodville v. Woodvlle, 63 V. Va. 286, 60 S. B.
140 (1908); Cooper v. Cooper, 65 W. Va. 712, 717, 64 S. E. 927, 929 (1909);
Sayre v. Woodyard, 66 W. Va. 288, 292, 66 S. E. 320, 322 (1909); Poteet
v. Imboden, 77 W. Va. 570, 88 S. E. 1024 (1916).
s Simmons v. Simmons' Adm r, 33 Gratt. 451 (Va. 1880).
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reversed their former decisions. In two West Virginia cases, prior
to 18720 the court laid down the rule stated in the principal case,
which cases, however, apparently were overlooked in these later
cases which blindly followed one after another with little regard to
the principle involved.
The West Virginia court in the principal case has adopted
the majority rule,10 and, it is submitted, the better rule. This rule
is supported by the principle of wtiver, that is, the disqualification
of witnesses, found in the rules of evidence, is primarily for
the protection of litigants, of which they may or may not avail them-
selves; consequently, if they fail to object in the trial court they
waive the right to do so.- Further it is fairer to compel such ob-
jections to be raised in the lower court, because it gives the
opposing party opportunity to substitute other testimony in the
event that the objection is sustained."
. E. L.
E.W.E.
LANDLORD AND TENANT - HOLDING OVER - IMiPLIED TENANCY.
- Before the expiration date of a three year lease, T, lessee, noti-
fied L, that he would be unable to continue as lessee at the stipu-
lated rental, but suggested a reduction of rent on a monthly basis,
without a yearly lease. L, the landlord bank, through its conser-
vator, wrote T: "We have discussed this matter in person several
times and on yesterday we agreed that the rental should be $60.00
per month for a period of six months, with an option to you to
extend it for another six months at the same rate per month." T
agreed to this arrangement to become effective July 1, 1933. T
tendered and L accepted the rents for twenty-two months until May
1, 1935. On April 29, 1935, L gave T written notice to vacate June
1, 1935, and thereafter refused the monthly rentals tendered by ..
T, contending he was a tenant for six months and thereby entitled
to three months notice,' held over. L brought an action of un-
lawful detainer. Judgment for L. Held, that T by holding over
9 Detwiler v. Green, 1 W. Va. 109 (1865) ; Cunningham v. Porterfield, 2 W.
Va. 447 (1868).
lo (1915) 3 C. J. § 740 and eases cited thereunder; 1 WiGoRnE, EVIDENCE
(2d ed. 1923) §§ 18, 586.
1 Id. § 18.
12 Simmons v. Simmons' Adm'r, 33 Gratt. 451, 460 (Va. 1880).
SW. VA. REV. CODE (1931) c. 37, art. 6, § 5.
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